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TO: CareyS.Rosemarin
Law Offices of CareyS. Rosemarin,P.C.
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PLEASE TAKE NOTICE that on the
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th day of January, 2004 F.I.C AMERICA

CORPORATION,byandthroughits attorneys,JeremyA. GibsonandMitchell ChabanOfMASUDA,

FUNAI, EIFERT& MITCHELL, LTD., shallfile its MOTION OFRESPONDENTTO DISMISS OR,

IN THE ALTERNATIVE, STRIKEwith theOfficeoftheClerkofthePollutionControlBoard,a

copyofwhich is herebyserveduponyou.

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FUNAI, EIFERT& MITCHELL, LTD.

203 N.LaSalleStreet,Suite2500
Chicago,Illinois 60601
(312)245-7500



PROOF OF SERVICE

I, theundersigned,do herebystateon oaththatI servedtheforegoingNOTICE OF FILING

uponCareyS. Rosemarin,Law Offices of CareyS. Rosemarin,P.C.500 SkokieBoulevard,Suite

510,Northbrook,IL 60062by placinga copyof thesamein aproperlyaddressed,postage

prepaid,envelopesanddepositingthesamein theU.S. Mail Chuteat 203 N. LaSalleStreetSuite

2500,Chicago,Illinois 60601 on this ~) dayof , 2004.

~ \u5~-’~

Subscribedan&swornto beforemethri~Ls~t~1~ CHRISTINA M PATFERSON
uayOi _________________ L.~JU’±. NOTARYPUBLICSTATEOFILUNOIS

~

Notary Public
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RECEWED
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

~JA~-~52004
MATE TECHNOLOGIES,INC. )

Complainant, )
)

v. ) PCBNo. 2004-075
) (EnforcementX)

F.T.C. AMERICA CORPORATION )
)

Respondent. )

MOTION OF RESPONDENT
TO DISMISS OR, IN THE ALTERNATIVE, STRIKE

Respondent,F.I.C. AMERICA CORPORATION, by and through its attorneys,

JeremyA. Gibson and Mitchell S. Chabanof Masuda,Funai, Eifert & Mitchell, Ltd.,

pursuantto 35 Ill. Adm. Code § 101.500,herebypresentsits Motion to Dismissor, in the

alternative,Strike (“Motion”) andstatesin support,asfollows:

I. Introduction

Complainant, MATE TECHNOLOGIES, INC. (“Mate”), has commenceda

citizen’s complaint (“Complaint”) against Respondent, F.I.C. AMERICA

CORPORATION (“FIC”), pursuant to Section 3 1(d) of the Illinois Environmental

ProtectionAct (“Act”), 415 ILCS 5/31(d), for allegedviolationsoftheAct and/orIllinois

Pollution Control Board (“Board”) regulations thereunder. The Complaint concerns

FTC’s operationsafterMarch 2002 at the industrialreal propertyat 750Rohiwing Road,

Itasca,Illinois (“Property”),which Mate is leasingto FIC.

The Complainthas nine counts,eachof which involves substantiallythe same

core allegations: the alleged emission and settlementof certain oily or non-oily

particulatesin the courseof FIC’s welding andassemblingof metal automotivepartsat



the Property.1 Counts I through VII allege‘that the settlementof suchmaterialson

interior surfacesof an activemanufacturingplant createsan illegal solid wastestorageor

disposal facility. Count VIII alleges that such emissions constitute prohibited air

pollution under the Act, even though workplace indoor air emissionsare regulated

specificallybythefederalOccupationalSafetyandHealthAgency(“OSHA”) pursuantto

the federal OccupationalSafetyand HealthAct (“OSH Act”).2 Count IX allegesthat

relatedrinsingof thedustsand truck dockresultedin prohibiteddraindischarges.

Respondentmoves that the Complaintbe dismissedin its entirety becauseit is

“frivolous” or “duplicitous” for purposesof Section3 1(d), as well aslegally and factually

insufficient.3 The Complaint on its face simply depicts the routine operation and

maintenanceof a metalpartsplant, which asa matterof law areoutsidethescopeof the

cited authorities. In orderto harassFTC into leaseconcessions,Mate is stretchingtheAct

in unprecedented,unintended,hyper-literalandillogical ways,without takingregulatory

context into consideration,andmanufacturing“violations” so asto converta landlord-

tenant “ordinary wear and tear” contractdisagreementinto somesort of public threat.

This misuseof thecitizen’scomplaintmechanismshouldnot betolerated.

As explainedbelow:

(a) Counts I through VII are deficient on their face becausethey

attemptto applysolid wasterequirementsto permittedair emissionsthatwerenot

wastes,including becausesuch matter had not yet been discarded,stored or

disposed;

AlthoughFTC will contestMate’s factualallegationsvigorously if necessary,it treatsthemastrue for

purposesof theMotion.
229 U.S.C. §651.
Unlessstatedotherwise,theformat“Section “refers to asectionof theAct, 415 ILCS 5/1 etseq.
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(b) Count VIII is de~ficienton its face becauseit fails to allege

violations of air pollution ‘control standardsor specific air quality samplesor

impacts and because,with respectto indoor emissions,it is preemptedby the

OSH Act; and

(c) Count IX is duplicativeof an ongping proceedingby the Illinois

EnvironmentalProtection Agency (“Agency”), which action FTC believeswas

instigatederroneouslyby Mate; and

(d) Portionsof CountsIl-Vil seekreliefthat cannotbe granted.

Accordingly, the Complaint should be dismissedor, in the alternative, the deficient

countsorportionsshouldbe stricken.

II. Argument

A. CountsI throughVII areFrivolousandLegallyandFactuallyInsufficient

TheComplaintallegesthefollowing solid wasteviolationsin connectionwith the

allegedemissionandsettlementof a“film” ofparticulates:

Count I; failure to store used oil in tanks or other approved units.

§739.122(a);4

Count II; failure to obtain a ResourceConservationand RecoveryAct

(“RCRA”) permit for hazardouswastestorageor disposal,§703.121(a),or to file

non-hazardouswastelandfill reports,§ 815.201. §739.181(b);

Count III; failure to file non-hazardouswastelandfill reports.§815.201;

Count IV; failure to determineif wasteis hazardous.§722.11;

Count V; failure to obtain,a RCRA permit for hazardouswastestorage.

§703.121(a);

~Unlessstatedotherwise,the fomiat “~“ refersto a cited sectionof 35 Ill. Adm. Code.
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CountVI; failure to obtainaRCRA permit for hazardouswastedisposal.

§703.121(a);and

CountVII; failure to file non-hazardouswastelandfill reports, §815.201,

Section21(e).

In short, Mate alleges that a layer of dust from the intended operationsof an active

assemblyplant has turnedthe Property into a storageor landfill facility. However,

CountsI throughVII aredeficienton their facebecausetheyattemptto applysolid waste

requirementsto air emissionsthat were not wastesand, in any event, had not been

discarded.

As a matterof law andcommonsense,theonly typeof claim that canbe statedin

Counts I throughVII, if any, is onepursuantto the air pollution provisionsof the Act,

becausetheseallegationsall concernair emissionsassociatedwith welding or related

assemblyunits. Theair andwasteregimesaredistinct.

For example,the solidwasterequirementsat issuein CountsI throughVII all are

premisedupondutiesthatattachto “waste,” whichis definedin relevantpart as follows:

“Waste’ meansany garbage,sludgefrom a wastetreatmentplant, water supply
treatmentplant, or air pollution control facility or other discardedmaterial,
including solid, semi-solid, or contained gaseous material resulting from
industrial,commercial,mining andagriculturaloperations.. .

Section3.535 (emphasisadded). Theallegedsubstancesof concernareoutsidethescope

of this definition.

First, air emissionsare not expresslyincluded in the abovedefinition of “waste”

and arenot by definition “waste.” Insteadair emissionsare classifiedand regulatedas

“contaminants”without referenceto being discarded. SeeSections3.1 i5~,3.165.6 ~

~“Air pollution’ is thepresencein theatmosphereof one or morecontaminants (emphasisadded).
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otherwords, themeresettlementof air emissionsdoesnot constitutewaste. Nor should

it; otherwise,anypoint wheredustorotherair emissionssettleswould be awastestorage

or disposal facility for purposesof the Act. This would be an absurdresult and

effectivelywould createa “zero emissions”policy. What would be thepointof allowing

an emission? Consequently,CountsI throughVII cannotinvolve wasteasa matterof

law and,asa result,mustbe dismissed.

Second,settledair emissionscannotconstitutewasteuntil suchtime astheyhave

been“discarded,”suchas eitherby beingsweptor wipedup or, perhaps,by abandonment

of the subjectproperty. As there appearsto be no relevant statutory, regulatory or

reportedopinion on point defining or interpreting“discarded,”it is relevantto consider

thefollowing dictionaryentryin pertinentpart:

“discard . . . to get rid of as uselessor unpleasant. . . implies the letting go or
throwingawayof somethingthat hasbecomeuselessor superfluous...

Webster’sNinth New Collegiate Dictionary (1991) (emphasisadded). Thus, the past

tenseform, “discarded,”mustmeanto havetaken the actsof collecting a substanceor

materialanddeterminingthatasubstanceor materialwill be thrownaway.

Yet, thecoreof Mate’s allegationsis simply thepresenceof certainparticulatesin

an activemanufacturingfacility as a result of its intendeduse. Matedid not (with good

reason)allegethat the Propertyhasbeen abandoned,that FTC would not or could not

periodically conductjanitorial or maintenanceactivities at the Property, or that FTC

mishandled substancesafter they had been collected or stored. Instead, Mate is

attemptingto apply therequirementscited in CountsI throughVII beforeany “waste”

has beengeneratedby being discarded. Mate’s prematureapplication of regulatory

6 “Contaminant’ is anysolid, liquid, or gaseous’matter,anyodor,or any form of energy,from whatever

source.”

5



dutiesshouldberejected;suchdutiescannotattachuntil, at a minimum,thematerialsof

concernhave beenaffirmatively collected and identified and a handling determination

hasbeenmade.

The mere existenceor presenceof a material in an active facility that may

eventuallyrequirecertainregulatedmanagementdoesnot meanit is awa~teorsomehow

has been “passively” discarded. For example,the Board previously has ruled in a

citizen’s complaintcasethat chippedandpeelinglead-basedpaint throughoutastructure,

which apparentlyemitted dustor particulateinto soil and elsewhere,was not a “waste”

becauseit had not yet beendiscarded. Boyer v. Harris, PCB 96-151 (September4,

1997). In contrast,FTC hasnot locatedanyprecedentorauthority for thepropositionthat

wastemanagementrequirementsapply to material in a manufacturingfacility activelyin

use,wheresuchmaterial has not yet evenbeen collectedand handledfor purposesof

eventualstorage,treatmentor disposal. Accordingly, the materialsof concerncannot

havebeendiscardedandCounts I throughVII aredeficientas amatteroflaw.

Third, to the extent that Counts I-Vu involve indoor workplaceair emissions,

theyarepreemptedbytheOSH Act asdiscussedforpurposesof CountVIII.

Fourth, CountsII, III, V, VI andVII shouldbe dismissedor strickento theextent

they are basedupon “storage” or “disposal” of wastesor upon the Propertybeing a

“landfill.” The Complaint doesnot allege any factual basis for inferring that FTC

intendedto allow settledparticulatesto remainin placepermanentlyor that FTC operated

a wastestorage,treatmentor disposalfacility.
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Fifth, Count I shouldbe dismissedor strickenbecausethe .cited authoritiesare

premiseduponstorageof usedoil in tanksandtanksareusedto storedliquids. However,

theComplaintdoesnot allegethat thematerialsofconcernareliquids.

B. CountVIII is FrivolousandLegally andFactuallyInsufficient

CountVIII allegesaviolation of thefollowing provisionof theAct:

“No personshall: (a)Causeor threatenor allow thedischargeor emissionof any
contaminantinto the environmentin any Statesoas to causeor tendto causeair
pollution in Illinois, eitheraloneor in combinationwith contaminantsfrom other
sources,orsoas to violateregulationsorstandardsadoptedbytheBoard. . .

415 ILCS 5/9(a) (emphasisadded). In short, therelevantprohibition appliesto certain

“air pollution” and/orviolationof regulationsor standards.

The latter issueis not applicablehere. Matehasnot allegedthat emissionsatthe

Property violated any specific permit requirement,emission limitation or other air

pollution control law pursuantto theAct. (lEn fact, thewelding andassemblyoperations

of concern are exempt specifically from permitting and related requirements,

§~201.l46(y),720l.l46(aa).8) Instead,Mate simply makessuperficial,conclusoryand

legally insufficient allegationsthat oily particulateemissions from the welding and

assemblyoperationsconstituteprohibited“air pollution.” (~[73)This is insufficient.

TheAct providesthe relevantdefinition asfollows:

“Air pollution’ is thepresencein the atmosphereof one ormorecontaminantsin
sufficient quantitiesandof suchcharacteristicsand durationasto be injurious to
human, plant, or animal life, to health, or to property, or as to unreasonably
interferewith theenjoymentof life orproperty.”

415 ILCS 5/3.115 (emphasisadded). Accordingly, Mate summarily allegesinjury to

healthor propertyand“unreasonable”interferencewith enjoymentofproperty. (~J73)

~“Brazing, soldering,wavesolderingor weldingequipment,including associatedventilationhoods. . .

~“Equipmentfor carving,cutting, routing,turning, drilling, machining,sawing,surfacegrinding,sanding,
planning,buffing. . . metals.. . where‘suchequipmentis . . . {e]xhaustedinsidea building

7



Theseungroundedallegationsof “harm” arelegally and factuallyinsufficient to

providethebasis for a claim, particularlywhere,as here,thereis no allegedviolation of

applicable air pollution control regulations or standardsand the Board’s regulations

exemptthe relevantactivities from air permitting.

Forinstance,theAct requiresspecifically thatan enforcementcomplaintdescribe

themannerandextentoftheallegedviolation,415 ILCS 5/31(c)(1). Similarly, theBoard

requiresa s~ubstantivebasisfor a caseto proceed:

“The complaintmust . . . contain: . . . Thedates, locations, events,nature, extent,
duration, andstrength of dischargesor emissionsand consequencesallegedto
constituteviolations of the Act and regulations. The complaint must advise
respondentsof the extentandnatureof the allegedviolationsto reasonablyallow
preparationofa defense.”

§ 103.204(c)(emphasisadded).

Yet, Count IX containsno allegationsregardingair quality, either indoors or

outdoors(suchasatthepropertyboundary),ordescriptionof any injuries causedthereby,

whetherto personsor property. For example,Count IX identifies no specific individual

or publichealthconsequencesandeffectswhatsoeverarisingfrom theallegedemissions,

such as coughing, wheezing, allergic reactions, hospitalizations, deaths or other

identifiable harms. Similarly, Mate has made no allegations of substantialsoil or

groundwatercontaminationresultingfrom allegedemissions. As a landlord,Mate is not

in possessionof, andhasno right to theuseorenjoymentof, thePropertyand, so, cannot

complainunderthe Act aboutthePropertycondition. Furthermore,Matehasnot alleged

that FTC neglectedto periodicallycleanand maintainthePropertyofany “film” and Mate

itselfacknowledgesFTC’scleaningactivities, suchaspressurewashing. (~J~9-10)
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For instance,FTC hasnot locatedany precedentfor a landlordfiling a citizen’s

complaint againstits tenantregardingindoor conditions,much less where no specific,

substantiveharmis allegedto healthortheenvironment,or wherethesubjectpropertyis

in active use. In contrast,Boardcitizen air pollution precedentstypically involve third-

partyneighborswho allegedirect and significant injuries, suchrespiratoryproblemsand

inabilities to use their propertiesfor their intendeduses, and typically provide that

actionable property interference does not include “trifling inconvenience, petty

annoyanceandminor discomfort.” See,e.g.,Brill v. Latoria, PCB00-219 (June6, 2002);

Trepanierv. SpeedwayWreckingCo., PCB 97-50(January6, 2000).

In theabsenceof substantiveallegationsof propertydamageor harm to healthor

the environment,thecitizen’scomplaintprocessshould notbecomeatool for converting

a landlord-tenantdisputeinto a statutoryenvironmentalenforcementproceeding.Where

thereis no allegedpollution controlviolation, andthereis a permit exemption,the intent

of theAct and Boardrules to preventfrivolous actionsshouldbe exercisedwith careful

scrutinyof theallegations.CountVIII shouldbe dismissedasinsufficient.

In any event,as a matterof law, CountVIII shouldbe dismissedor strickenwith

respectto indoor air emissionsand welding becausestateregulationof such mattersis

preemptedby the OSH Act. OSHA has promulgatedspecific indoor air contaminant

regulations and standardsfor the workplace, including for general particulatesand

numerous specific substances,pursuant to the OSH Act. §29 C.F.R. 1910.1000.

Similarly, OSHA has regulatedspecifically welding activities. §29 C.F.R. 1910.25.

CountVIII primarily concernsindoor air emissionsin aworkplacearisingfrom welding.

Accordingly,as Illinois has not adoptedits own occupationalsafetyregimeto~supplant
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thefederalscheme,or had sucharegimeapprovedby OSHA, theAct cannotbeusedfor

purposesof regulatingtheindoor air emissionsorweldingat theProperty. See29 U.S.C.

667(a); Gadev. National Solid WastesManagementAssociation,505 U.S. 88, 112 S.Ct.

2374 (June 18, 1992) (U.S. Supr~meCourt holds that certain Illinois environmental

statutesare preemptedby the OSH Act and unenforceablewherethey regulatematters

addressedby OSHA standards,evenif such state laws have non-workplaceobjectives

anddo not expresslyconflict with theOSHA standards.)

C. CountIX is Duplicitous

Section31(d) provides that thereshouldbe no hearingfor a duplicitousmatter.

“Duplicitous” means“the matteris identicalor substantiallysimilar to onebroughtbefore

theBoard oranotherforum.” §101.202.

Count IX alleges that on October 1, 2003 FTC dischargedcertain pressure

washingrinsateinto stormsewersat thePropertyin violation of Section12(a), 415 ILCS

5/12(a),and§309.102(a). (1[~J9-10,75-87.)

On October1, 2003, the Agency inspectedthe Propertyand initiated a formal

investigationof the identical or substantiallysamecircumstancesand laws allegedby

Count IX. Attached to the Motion is a true and correct copy of the Agency’s dated

November 3, 2003 notice of alleged violation letter, W-2003-00422(“Notice”), and

FTC’s December16, 2003responsethereto. As set forth in AttachmentA to theNotice,

the Agency allegesthat on October 1, 2003 FTC dischargedcertainpressurewashing

rinsateinto stormsewcrsat thePropertyin violationofSection12(a) and§309.102(a).
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BecauseCount IX is identical or substantiallysimilar to the allegationsbeing

prosecutedby the Agency pursuantto its statutoryenforcementauthority, it should be

dismissedas duplicitousfor purposesofSection31(d).

D. CountsIl-VIII SeekRelief that cannotbe Granted

Certainofthereliefrequestsshouldbe strickenasamatteroflaw astherequested

reliefcannotbe grantedbecauseit bearsno relationto the allegedviolation of theAct or

is unsupportedby Boardprecedent.The“paperwork”violationsallegedin CountsII-VIT,

wherethecited authoritiesdo not prohibit theexistence,emissionor settlementof oily or

non-oily particulatesin an active industrial facility, cannotbe thebasis for remediation

relief. Similarly, CountVIII cannotbe thebasisfor remediationrelief

Counts II throughVII allegeviolations of requirementsthat do not prohibit or

regulatetheexistence,emissionor settlementof particulates.For instance:

CountTI allegesthat FTC failed to obtain a RCRA permit for haz~irdous

waste storageor disposal, §703.121(a),or to file non-hazardouswaste landfill

reports,§815.201,in violationof §739.181(b);

Count III alleges that FTC failed to file non-hazardouswaste landfill

reportsin violation of~S815.20l;

Count IV allegesthat FTC failed to determineif waste is hazardousin

violation of §722.11;

Count V allegesthat FTC failed to obtain a RCRA permit for hazardous

wastestoragein violation of~703.121(a);

Count VI allegesthat FIC failed to obtain aRCRA permit for hazardous

wastedisposalin violation of §703.121(a);and
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Count VII allegesthat FTC failed to obtain a RCRApermit for hazardous

wastedisposal. §703.12.1(a).

The relief requestfor remediationin ParagraphC of each of thesecounts should be

stricken becausethe existence,emission,settlementor handling of oily or non-oily

particulatesat the Propertycannotbe relatedto, or proximatelycausedby, a failure to

undertakeanyof thecited, allegedobligations.

In addition, CountVIII cannotbe thebasisfor remediationrelief with respectto

prohibitedindoor air pollution injuriesbecausetheOSH Act, as set forth above,preempts

thesematters. Likewise, Count VIII cannotbe the basis for remediationrelief with

respectto prohibitedoutdoorair pollution injuries to thePropertybecausethe Complaint

does not allege that FTC violated any specific permit or performance standard

requirementor allege any specific outdoor contaminationof the Property of any

applicablesoil standard. Furthermore,FTC has not located any Board precedentfor

remediationin a prohibited air pollution case involving dust, fumes or particulates.

Therefore,the requestfor remediationrelief in ParagraphC of Count VIII should be

stricken.
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III. Conclusion

For the foregoingreasons,the Complaintis frivolous or duplicitousor legally or

factually insufficient and should be dismissedin its entirety. In the alternative, the

deficientcountsorportionsdescribedaboveshouldbe stricken.

Respectfullysubmitted,

‘v
~-O~eofth~ orney~forRespondent

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FUNAI, EIFERT& MITCHELL, LTD.
203 NorthLaSalleStreet,Suite2500
Chicago,Illinois 60601
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276

JAMES R. THOMPSON CENTER, 100WEST RANDOLPH, SUITE 11-300,CHICAGO, IL 60601

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

CERTIFIEDMAIL~70023150 0000 1226 1361
RETURN RECEIPTREQUESTED

November3, 2003

Mr. Akria Ohama,President
FIC America
485 E;Lies Road
Carol Stream,IL 60188

Re: Violation Notice: W-2003-00422
Facility I.D.: CAS00001S

DearMr. Oharna:

This constitutesa Violation Notice pursuantto Section31(a)(l) of the illinois Environmental
ProtectionAct, 415 ILCS 5/3l(a)(l), and is basedupon review of available information and
investigation by representativesof the Illinois Environmental Protection Agency (“Illinois
EPA”).

The Illinois EPA herebyprovidesnotice of violations of environmentalstatutes,regulationsor
permitsas set forth in AttachmentA to this letter. AttachrneMA includesan explanationof the
activities that the Illinois EPA believes may resolve the specified violations, including an
estimateof a reasonabletime periodto completethe necessaryactivities. However,due to the
natureand seriousnessof theviolationscited, pleasebe advisedthat resolutionof theviolations
may also requirethe involvementof a prosecutorialauthority for purposesthat may include,
amongothers,the impositionofstatutorypenalties.

A written response,whichmay include arequestfor a meetingwith representativesof theIllinois
EPA, must be submitted via certified mail to the illinois EPA within 45 days of receiptof this
letter. The responsemust addresseachviolation specifiedin AttachmentA and include‘for each,
an explanation of the activities that will be implementedand the time schedule‘for the
completion of eachactivity. Also, if a pollution preventionactivity will be implemented,
indicatethat intentionin any written response.The written responsewill constitutea proposed
ComplianceCommitmentAgreement(CCA’) pursuantto Sectioi~31 of the Act. The Illinois
EPA will review the proposedCCA and will acceptor reject the proposalwithin 30 clays of
receipt.

ATTACHMENT I
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217/785-1896



Page2’
FIC America
VN W-2003-00422

If a timely written responseto this Violation Notice is not provided, it shall be considereda
waiver oftheopportunityto respondandmeet,andtheIllinois EPA mayproceedwith a referral
to theprosecutorialauthority.

Written comnmnioationsshould be directed to BEVERLY BOOKER at the ILLINOIS EPA,
BUREAU OF WATER, CAS #19, P.O. BOX 19276, SPRINGFIELD,ILLINOIS 62794-9276.
All communicationsmustincludereferenceto this Violation Noticenumber,W-2003-00422.

Questions regardingthis Violation Notice should be directed to GEORGE LAMBERT at
217/785-1896.

Sincerely, .

~

Michael S. Garretson,Acting Manager
ComplianceAssuranceSection
BureauofWater

Attachment



PAGE 10F1
ATTACHMENT A

CAS000015

FTC AMERICA VIOLATION NOTICE: W-2003-00422

Questionsregardingthe violations identified in this attachmentshould be directed to George Lambert at
(217)785-1896. ‘ .

On October 1, 2003, arepresentativeof the Illinois EnvironmentalProtectionAgency condluctedan inspection
of thesubjectfacility. Basedupon the finding of this inspectionanda reviewof Illinois EPA recordsseveral
violationsofthe Illinois EnvironmentalProtectionAct havebeennoted.

Unpermitted Discharge
A complaintwas referredfrom EmergencyResponseregardingFIC America. The complaintcenteredon the
practiceof washingthe loading dock area. Specifically the runoffis allowedto completelyor partiallyrun into
an onsitestorm waterdrain. Samplesof thewater in thedrain revealedcontaminants.Action shouldbe taken
to eliminateany furtherdischarges.Complianceis expectedto be achievedimmediately.

Violation Violation .

I)ate Description
1 0/01/2003 Exceptas in compliancewith theprovisionsoftheAct, Boardregulations,andl theCWA, andthe

provisionsandi conditions of the NPDES permit issuedto the discharger,the dischargeof any
contaminantorpollutantby anypersonshall he unlawful.

Rule/Reg.: Section12(a) and(‘1) oftheAct, 415 ILCS 5/12(a)and (1) (2002), ‘

35111.Adm. Code309.102(a)



Fit~America Corporation

December16, 2003

By Cert~fledMail, Return.RecaiptRequested -

Illinois EnvironmentalProtectionAgency
Bureauof Water,GAS #19
P.O. Box19276
Springfield,IL 62794-9276

Attn: BeverlyBooker

Re: November3, 2003Letterto FTC AmericaCorporation(“FIG”) -

Notice: W-2003-00422(‘<Notice”)
Facility: CAS000015

DearMs.Booker:

This is to respond uppn behalf of FIC to the ‘Notice, including the allegationsset forth in
Attachment A thereto(“Attachment”).

For the reasonsset forth below, FIC respectfullyreques~the Illinois En~onmentalProte~on.
Agency (‘<Agency”) to resolvethe Notice andthis matterat this time ‘without theneedfor further
enforcementactivity. FTC would be pleasedto, andrequeststhe opportunityto, meetwith Agency
representatives,if theAgencydoesnot believethatthe informationbelowresolvesthis matter.

The Attachmentallegesthat, on October1, 2003, duringmoppingof the truck dock pavementat
750 Rohlwing Road,Itasca,Illinois (“Facility”), rinsateenteredthe stormwaterdrain at the baseof
the dock. Therinsateallegedlyincludedcontaminants.The Attachmentfurtherallegesthat such a’
dischargewas unpermittedfor purposesof the CleanWaterAct, Illinois EnvironmentalProtection
Act (“Act”) andstormwaterdischargepermit.

In response,FIG commentsas follows:

I. FIG disa~eesthat therewas a dischargeto the stormwaterdrain. Theac~vitiesof concern
occurred in connection with FTC’s systematic janitorial/maintenanceprogram after
terminationof its opera~onsat the Facility. Consistentwith good housekeepingpractices,
andin responseto previouslandlord recjuests>FIG had beencleaninginteriorsurfacesof the
Facility and collecting and containing for off-site disposal resulting materials, such as
nnsates,towels,wipesand otheritems. This work was donein consultationwith andunder
periodic supervisionby FTC’s environmental,health and safety consultant,Mos’t-ardi Flatt
‘Environmental,Inc. (<‘Mos torch ‘Platt”) -

ATTACHMENT II
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As part of this process,FTC addressedthe truck dock. The landlord previously had
requestedspecifically that this surfacebe cleaned. Accordingly, FTC did so on October1,

2003. As thedockpavementwas cleaned,FIGpersonnelpositionedatthe drainmoppedup
all rinsateas it was createdin order to prevent.anydischargeto the drain. FIG personnel
accumulatedseveralbucketsof suchmoppedup rInsate.

In addition, for purposesof possibledocumentationapplications,MostardiPiattacquireda
wipe samplefrom insidethe drain. Accordingly, the gratewas removedfrom the drain for

suchpurposes.

All of the FIG employeesandMostardiPlatt representativeswhowere on-sitebelievethat
no rinsateenteredthe drain duringthejanitorialactivities,or otherwise,on October1, 2003,
exceptfor dischargesarrangedby the Agency’s representativefor purposesof the Agency’s
inspection.They believethatanywetnessobservedin the drain before-the Agency-directed
dischargeswereresidualsfrom previouswetweatherflows.

The statementsof Aaron Stapleton,CharlesM. Moek, Alex Antu, ZdislawDykas andJames
Zimny areenclosedin supportof theabovecomments.

2. Furthermore,FTC believesthatthe relevantjanitorial kctivities enhancedprotection of the
soil andwaters of Illinois by removing potential contaminantson the pavementfrom

exposureto futurewet weatherflows into the stounwaterdrain. FTC believesthat this is
consistentwith theAgency’spoliciesarid preferences.

3. In addition, FIG believesthat,to theextentanyrinsateenteredthedrain, it would constitute
the following permittednon-stormwaterdischarge:.“waters usedto control dust.”

4. The activitiesof concernshouldnot occuragain. FIG no longerconductsanyoperationsat
theFacility andhasno plansto resumeanyoperationstherebeforeits leaseterminateson or
aboutApril 15, 2004. PlC has completedits janitorial/maintenanceprogramat the Facility

and does not expect to conductany fu~thersuch activity at or near the truck dock or
elsewhereatthe Facility.

5. Nevertheless,FIG desiresto preventanyfuture similaroccurrenceat its otherfacilities. The
applicable regulations and requirementshave been reviewed with FIG maintenance
personnel- Within 30 days of resolvingthis matterwith the Agency, FTC will adopt,and
transmitto its maintenanceandtruck dock personnel,awritten policy prohibitinganynon-
stormwater dischargeto a stormwaterdrain in Illinois except as permitted by the Act,
stormwaletdischargeperiantor otherapplcahlelaW.
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FIG is committedto beinga goodcorporatecitizen andwould like to work cooperativelywith the

Agencyto resolvethis matter. Pleaselet us know of any questionor concern, or if any further
informationis desired,regardingthismatter.

Sincerely,

FIG MV[ERICA CORPORATION

Enclosures (Statementsof Aaron Stapleton,CharlesM. Moek, Alex Anti, Zdisiaw Dykas and
JamesZimny)

ExecutiveVice President



StatementofAaronStapleton

1. My nameis karonStapleton. I am Manager,PE/Maintenance,for PlC Ardenica
Corpora.don(‘<FIG”). - ‘ -

2. I minagedtileaningandjanitotial/~intenanceactivities~t750RohiwingRoad~Itasca,
illinois (<<Facility”). -

3. On October1, 2003,FIG petsonnelrnoppedthe thick ‘dock pa~ementattheFacility. The
personsdoingthemoppingwereCharlesMoék, Alex Antu andZdislaw Dykas. I ~nstrwitedthemto
containandmopup all runoffduring the mopping. To thebestof myknowledge,theydid soand
no moppingrunoffenteredthestonnwaterdrainat thebaseof the truck dock.

4. To thebestofmy knowledge,therewasno disdhargeinto the ttnck dockstdnnwaterdrain
from anyothet‘sourceon October1, 2003,exceptfor dischiir~es~trangedby th~Illinois
EnvironmentalProtectiotiAgency~srepresentativefo±purpinesof thete~re,sentativè’sii~spedtion.

5. FIG personnel‘removedthegratefrom the•stotmwa,t,erdrain on October1, 2003 onlyin
order forJamesZimny of Mosta~tdPlattEnvironmental,Inc. to obtain awipe samplefrom inside
the drain.

Aaron~’tplet6’n

Dated:.December16, 2003



StatementofZdislawDykas -

1.. My nameis ZdislawDykas. I aman employeeof FIG AmericaCorporation(“FIG”).

2. I con~uctedcleaningandjanitorial/maintenanceactivitiesat 750 RohJ.wingRoad,Itasca,
Illinois (‘<Facility”). -

3. On October1, 2003, FIG personnelmoppedthe tuick dothpavementattheFacility. The
personsdoingthemoppingwerethe,CharlesMoekandAlex A.ntu. My manager,AarohStapleton,
instructedus to containandmopi~ipall runoffduringthemopping.To thebestofmy knowledge,
we did so andno moppingrunoffenteredthe stormwaterdrainatthebaseofthetruck dock.

4. To thebestof my knowledge,ther~wa~no dischargeinto thetruck dockstormwaterdrain
from anyothersourceon October1, 2003,‘except for dischargesarrangedby theIllitois
EnvironmentalProtectionAgerity’s representativefor purposesofthe rep±esent~tive’sinspectiçn.

5. FIG personnelremovedthegratefrom thestorrnwaterdrain on October1, 2003only in
orderforJamesZimny ofMosta~1rdPlatt Environmental,Inc. to obtainawipesam~ilefrom inside
thedrain.

Zdisl~wDykasf

Dated: December16, 2003



StatementofCharlesMoek

1. My nameis CharlesMoek. I am Sppervisor,Facility Maintenance,for FIGAmerica
Corporation(“FIG”). -,

2. I supervisedandconductedcleaningandjanitorial/maintenanceactivities at750 Roh.lwing
Road, Itasca,illinois (“Facility”). -

3. -On October1, 2003,FTC personnelmoppedthetruckdockpavementattheFacility. The
personsdoing-themoppingwereme,Alex Antu andZdislawDykas. My manager,AaronStapleton,
instructedusto containandmopup all runoffduringthemopping. To the bestof’my knowledge,
wedid so andno moppingrdnoffen,tered-the stormwaterdrainatthe baseof the truCk doth. -

- 4’. To thebestof myknowledge,therew~sno dschatgeinto the truck dockstOrmwatCrdrain
from anyothersourceon‘October1, 2003,exceptfo.r discbargesarrangedby theIllinois
EnvironmentalProtectionAgency’s representativefor purposesof the.representltive’sinspection.

5. FIG personnelremoyedthe gratefrom the stoi~mwaterdrain on October1, 2003 only in
order for JamesZimny ofMostardPlattEnvironmental,Inc. to obtainawipesamplefrom inside

the drain.

Dated: December16, 2003



Statement.ofAlex Antu

1. Ny name.is’Alex Antu. I aman employeeof FIGAmericaCOippradon(“FTC”).

2. I conducted‘cleaningandjanitorial/maintenanceactivities,at’750RohiwingRoad,Itasca,
Illinois (“Facility”). . - . . . -

3’. On Octobet1,2003,FIG pe±sonnelthoppedthethick dockpavementat theFa~lity.The
personsdoing themop’ping’we~ethe,CharlesMoekandZdisl~wD’ykas. - My .tnanager,24Lai:or.
Stapleton,ins~ructe,dus ‘tO contain~ndthop up all runoffdu~ingtheinoppiog.‘To thebestof my

knowledg;wedid so andno. moppingrunoff enteredthestcsrmwaterdrainatthebire.ofthe truck.
dock. . . . ‘ .‘. . -

4. To thebestof n~yknowledge,therewas no’ dischargeioto thetruck dock~tormwat~rdrain
fromanyothersourceon October1, 2003, exceptfor dischargesar±notgedby theIllinpis
EnvirotrnthtalPrOtectio~iAgency’s~cpresentativefor purposesof‘the rep’r~sCdtadve’sinspection.

5. FIG peCsonnelremmtedthegratefrom th~stotmwatetdrain on October1, 20.03only ~n
orderfo~JamesZimty.of,l~ostardPlattEnvironmental,Inc. to.obtaina wipe samplefroth inside
the ~



StatementofJamesZimny

1. My nameis JamesZimnny. I am anEnvironmentalTechnicianfor MostardiPlatt
Environmental,Inc.

2. I provided‘consultingandrelatedse~cesto FIGAmericaCorporation~<FIC”)for
purposesof cleaningandjanitorial/maintenanceactivities at750 RohlwingRoad,Itasca,Illinois
(‘<Facility”).

3. On October 1, 2003,I observedFIG personnelmoppingthetruck dock pavementat the
Facility. I toldAaron Stapletonthat FIG personnelshouldcontainandmop up all runoff duringthe
mopping. To thebestof my knowledge,theFIG personneldid so andno moppingrunoffentered
thestormwaterdrainatthebaseof thetruck dock.

4. To the bestof my knowledge,therewasno dischargeinto thetruck dock storinwaterdrain
from any othersourceon October1, 2003, exceptfor dischargesarrangedby the Illinois
EnvironmentalProtectionAgency’srepresentativefor purposesof the representative’sinspection~

5. FIG personnelremovedthegratefrom the stormwaterdrain on October1, 2003 in order
for me to obtainawipe samplefrom inside thedrain.

Dated: December 2003
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PROOF OF SERVICE

I, theundersigned,do herebystateon oaththat I servedtheforegoingMOTION OF

RESPONDENT TO DISMISS OR, IN THE ALTER1NATIVE, STRIKE uponCareyS.

Rosemarin,Law Officesof CareyS. Rosemarin,P.C.500 SkokieBoulevard,Suite510,

Northbrook, IL 60062by placingacopyof the samein aproperlyaddressed,postageprepaid,

envelopesanddepositingthesamein theU.S. Mail Chuteat 203 N. LaSalleStreetSuite2500,

Chicago,Illinois 60601 on this _____ dayof ~ , 2004.

________ -s L

Subscribeda swornto beforemethis
5~dayof ______________2004.

~

Notary Public , ‘


